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Hogan Hogan Lovells US LLP

Columbia Square

: LOVC].[S ' 555 Thirteenth Street, NW

Washington, DC 20004
T +1 202 637 5600
F +1202 637 5910
www.hoganlovells.com

May 18, 2010
By Hand Delivery

Hon. Kathleen Sebelius

Secretary of Health and Human Services

United States Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, S.W.

Room 120F

Washington, DC 20201

Hon. Hilda Solis

Secretary of Labor

United States Department of Labor
200 Constitution Avenue, N.W.
Room $S-2018

Washington, DC 20210

Hon. Timothy Geithner

Secretary of the Treasury

United States Department of the Treasury
1500 Pennsylvania Avenue, N.W.

Room 3330

Washington, DC 20220

Re: Application of Certain Provisions of the Patient Protection and Affordable Care Act to
Limited Scope Dental and Vision Benefits

Dear Secretary Sebelius, Secretary Solis, and Secretary Geithner,

On behalf of the National Association of Dental Plans, the National Association of Vision Plans, and
VSP, which are described briefly at the end of this letter, we are writing to request that you confirm
that limited scope dental and vision benefits provided under a separate plan or policy will continue to
be exempt from the substantive requirements of Part A of Title XXVII of the Public Health Service
Act (PHSA), and the parallel provisions of the Employee Retirement Income Security Act of 1974
(ERISA) and the Internal Revenue Code of 1986 (the Code), after the changes made to those laws
by the Patient Protection and Affordable Care Act (PPACA) become effective, to the same extent
that they are under current law.

We understand that there are separate provisions that apply with respect to the stand-alone pediatric
dental benefits that are envisioned under PPACA to be offered inside Exchanges beginning in 2014.

With respect to dental benefits, this letter seeks clarification on the treatment of dental benefits other
than those pediatric dental benefits.
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Today, roughly 97 percent of dental and vision benefits are provided separately from medical
coverage through separate plans that are designed and sold largely by companies or affiliates of
health insurance issuers who specialize in these services. These specialists have developed the
expertise necessary to provide the highest quality of services inciuding meaningful benefits, robust
provider networks, and cost efficiencies gained from experienced management.

Currently, these separate plans are exempt from the substantive requirements of Part A of Title
XXVII of the PHSA (and the parallel provisions of ERISA and the Code). We believe it is clear that
Congress intended to continue to exempt these plans from those requirements. However, an
amendment to the exemption provision in PPACA (labeled a “technical and conforming
amendment”), which duplicates an earlier amendment to the very same exemption provision, creates
an ambiguity by changing the cross-references in the exemption. As explained in the attached
memorandum, we believe this was a technical drafting error. To summarize, the language in the
second amendment that creates this ambiguity was imported word-for-word from the health reform
bill prepared by the Senate Health, Education, Labor, and Pensions (HELP) Committee. It did not
raise any similar concerns in that context. However, when the Senate Finance and Senate HELP
Committees’ health reform bills were consolidated to create what became PPACA, the new
numbering system adopted for Part A of Title XXVII of the PHSA, caused certain cross-references
found in the language to become incorrect.

We believe that the erroneous renumbering of cross-references in the second amendment should
not be misread to subject separate dental and vision plans to the provisions of Part A of Title XXVII
of the PHSA (or the parallel provisions of ERISA and the Code). Those provisions have never
applied to such plans, and many of them were not even amended by PPACA. There is nothing to
indicate that a “technical and conforming amendment” was intended to make such a substantive
change. Indeed, the interim final rules relating to dependent coverage that were released on May
10, 2010, describe the changes made by PPACA to the sections that include the existing exemption
for separate dental and vision plans as minor: “PHS Act sections 2722 through 2728 are sections of
prior law renumbered with some, mostly minor, changes.”]

In conclusion, we believe that separate dental and vision plans should continue to be exempt from
the substantive requirements under Part A of Title XXVII of the PHSA, and the parallel provisions of
ERISA and the Code, just as they were prior to enactment of PPACA. We believe that a drafting
error occurred, which can be explained by examining the legislative history of the health reform
legislation. We believe it is clear that Congress intended to continue the exemption, and respectfully
request that you confirm that conclusion.

' Sec. |, Background, Interim Final Rules for Group Health Plans and Health Insurance Issuers Relating to
Dependent Coverage of Children to Age 26 under the Patient Protection and Affordable Care Act, at p. 7;
75 Fed. Reg. 27121, 27123 (May 13, 2010).
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Thank you for your attention to this matter. We would be happy to discuss any questions you have
about separate dental and vision plans and this important issue.

Sincerely,

fond Lasirer

Kurt L.P. Lawson

Partner
kurt.lawson@hoganlovells.com
D 202 637 5660

The National Association of Dental Plans (NADP) is the representative and recognized resource
for the dental benefits industry. As NADP’s member dental plans provide dental benefits (dental
HMOs, dental PPOs, discount dental plans and dental indemnity products) to more than 80 percent
of the 176 million Americans with dental benefits, NADP is the largest national non-profit trade
association representing this industry segment. NADP’s members include major commercial
carriers, regional and single-state companies as well as carriers organized as Delta and Blue Cross
Blue Shield plans.

The National Association of Vision Care Plans (NAVCP) is the trade association for the Managed
Vision Care industry serving as the voice for the vision benefits industry. The mission of the NAVCP
is efficient consumer access to quality vision care through promotion and advancement of the vision
benefits industry. The NAVCP strives to improve quality and efficiency in the delivery of vision care
for consumers and providers and promotes the value and importance of vision care and vision
benefits to both consumers and employers. The 16 primary member companies manage extensive
networks of vision care providers and include vision benefit coverage to over 75 million Americans.

VSP® Vision Care is the largest not-for-profit vision benefits and services company in the United
States covering 55 million members (1 in 6 Americans). Since 1955, over half of all Fortune 500
corporations, the FEHBP through FEDVIP, Medicare, Medicaid and 30,000 other employers have
relied on VSP for funded eye health coverage.

Enclosures

cc: Jay Angoff
Director, Office of Consumer Information and Insurance Oversight
Office of the Deputy Secretary
United States Department of Health and Human Services
Hubert H. Humphrey Building
200 Independence Avenue, S.W.
Washington, DC 20201
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Jeanne Lambrew, PhD

Director, Office of Health Reform

United States Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, S.W.

Washington, DC 20201

Phyllis C. Borzi

Assistant Secretary

Employee Benefits Security Administration
United States Department of Labor

200 Constitution Avenue, N.W.

Suite S-2524

Washington, DC 20210

Amy J. Turner

Senior Advisor and Special Projects Manager

Office of Health Plan Standards and Compliance Assistance
Employee Benefits Security Administration

United States Department of Labor

200 Constitution Avenue, N.W.

Room N-5653

Washington, DC 20210

J. Mark iwry

Senior Advisor to the Secretary and Deputy Assistant Secretary for Retirement and Health
Policy

United States Department of the Treasury

16th & Pennsylvania Avenue, N.W.

Room 3064 MT

Washington, DC 20220

George H. Bostick

Benefits Tax Counsel

Office of Tax Policy

United States Department of the Treasury
1500 Pennsylvania Avenue, N.W.

Room 3120

Washington, DC 20220

Helen H. Morrison

Deputy Benefits Tax Counsel

Office of the Benefits Tax Counsel

Office of Tax Policy

United States Department of the Treasury
1500 Pennsylvania Avenue, N.W.

Room 3050

Washington, DC 20220






MEMORANDUM

Hogan Lovells US LLP
Columbia Square

555 Thirteenth Street, NW
Washington, DC 20004

T +1 202 637 5600

F +1202637 5310
www.hoganlovells.com

FROM Kurt L.P. Lawson TELEPHONE 202 637 5660
Beth L. Roberts 202 637 8626
E. Elizabeth Halpern 202 637 8609
DATE May 18, 2010

SuBJECT  Application of Certain Provisions of the Patient Protection and Affordable Care Act to
Limited Scope Benefits

Background

When Congress enacted the Health Insurance Portability and Accountability Act (HIPAA) in 1996 the
Group Market Reforms in Part A and Individual Market Rules in Part B of Title XXVII of the Public
Health Service Act (PHSA) were applied to comprehensive, major medical health plans and health
insurance coverage. Supplemental health insurance products, defined as “excepted benefits,” were
explicitly exempted from these provisions. The definition of “excepted benefits” includes limited
scope dental and vision benefits offered separately.

The Patient Protection and Affordable Care Act (PPACA)' amends the PHSA to establish new
requirements for group health plans and health insurance issuers operating in the individual and
group health insurance markets. PPACA adds several new sections to Part A of Title XXVII of the
PHSA, amends and renumbers existing sections, and changes the subpart headings within Part A.
PPACA also amends the Internal Revenue Code of 1986 (Code) and the Employee Retirement
Income Security Act of 1974 (ERISA) to incorporate all of the requirements of Part A by cross-
reference (rather than simply making parallel changes to those laws, as is done under current law).

Issue

Separate provisions are applied to pediatric dental benefits that are allowed to be offered separately
inside the Exchanges beginning in 2014. Other than those pediatric dental benefits, how do the
changes made by PPACA to Part A of Title XXVII of the PHSA (and the Code and ERISA) affect
limited scope benefits, such as separate dental and vision benefits?

Conclusion

Limited scope benefits, such as separate dental and vision benefits, should continue to be excluded
from the requirements that apply to other group health plans and products under Part A (and the
Code and ERISA) in the same way they are under current law.

' Pub. L. No. 111-148.
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Analysis

1. Limited Scope Dental and Vision Benefits Currently Are Exempt from the Substantive
Requirements of Title XXVII of the PHSA and Parallel Reguirements in ERISA and the Code

Part A of Title XXVII of the PHSA? currently contains provisions relating to coverage and benefits
under group insurance policies and employment-based group health plans. There are parallel
provisions in ERISA® and the Code.* Part B of Title XXVII of the PHSA® contains similar provisions
relating to coverage and benefits under individual insurance policies. Separate dental and vision
plans never have been subject to these provisions. The Health Insurance Portability and
Accountability Act of 1996 (HIPAA),® which enacted many of these provisions, expressly exempted
plans and policies with respect to “[l]imited scope dental or vision benefits” that are provided under a
“separate policy, certificate, or contract of insurance,” or, in the case of a group health plan, “are
otherwise not an integral part of the plan.”

The current organization of Parts A and B of Title XXVII of the PHSA is shown in Appendix A. As
can be seen, Part A has four subparts. The substantive requirements for group insurance policies
and group health plans are in Subparts 1-3. Subpart 4 contains non-substantive rules, including
PHSA § 2721,% which exempts separate dental and vision plans from the requirements of Subparts
1-3.° Part B of Title XXVII of the PHSA has a similar structure, except that it has only three subparts.
Subpart 3 contains the non-substantive rules, including PHSA § 2763,"° which exempts separate
dental and vision plans from the requirements of Part B.

2. Limited Scope Dental and Vision Benefits Should Continue to be Exempt from the
Substantive Requirements of Title XXVII of the PHSA and Parallel Requirements in ERISA
and the Code

The new organization of Parts A and B of Title XXVII of the PHSA is shown in Appendix B. Part A
now will have only two substantive subparts—Subparts | and Il—and PHSA § 2721 will be
renumbered as PHSA § 2722. Generally speaking, the provisions in Subparts 1 and 3 of current
Part A will be in new Subpart |, along with several new provisions and only after being amended
significantly. Further, the provisions in Subpart 2 of current Part A will be in new Subpart II, along
with several new provisions.

Consistent with this new structure, PPACA § 1563(a)"" (labeled “Applicability”) amends PHSA

242 US.C. Chapter 6A, Subchapter XXV, Part A.
%29 U.S.C. Chapter 18, Subchapter |, Subtitle B, Part 7.
426 U.S.C. Subtitle K, Chapter 100.
*42uUsS.C. Chapter 6A, Subchapter XXV, Part B.
® Pub. L. No. 104 191.
; PHSA § 2721(d)(1), 42 U.S.C. § 300gg-21.
Id.
° Similarly, ERISA § 732, 29 U.S.C. § 1191a, and Code § 9831, 29 U.S.C. § 9831, exempt separate dental and vision
?Ians from the parailel substantive requirements in those statutes.
42 U.S.C. § 300gg-63.
" PPACA § 1562 was renumbered as PPACA § 1563 by PPACA § 10107(b).
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§ 2721 (now PHSA § 2722)" to exempt such plans from Subparts 1 and 2 (an apparent reference to
Subparts | and Il) of new Part A. Neither the structure of Part B, nor the structure of the provisions in
ERISA and the Code that parallel Part A, were changed at all."

PPACA § 1563(c)(12) (in a subsection labeled “Technical and Conforming Amendments”) also
amends PHSA § 2721 (now PHSA § 2722) in a way that almost entirely duplicates PPACA

§ 1563(a)' but references only Subpart 1 of Part A. This reference change could result in a reading
of the language in PPACA § 1563(c)(12) to the effect that separate dental and vision plans now will
be exempt only from Subpart |, and not Subpart Il, of Part A. This is not the most appropriate
reading of PPACA, however: It would be inconsistent with the long-standing treatment of such plans
under HIPAA. It would subject them not only to a number of new provisions added by PPACA, but
also to existing requirements from which they currently are exempt. Many of these requirements
would make no sense as applied to dental and vision plans, including requirements relating to
hospital stays following delivery and required reconstructive surgery following mastectomies. Such
an extension also would be inconsistent with Part B and the provisions in ERISA and the Code that
parallel Part A, the structures of which, as noted above, continue to exempt such plans from
individual and group insurance requirements, respectively.

The better reading of PPACA is that an unintended technical error was made in the combination of
Senate bills that became PPACA. PPACA § 1563(c)(12) is virtually identical to section 133(a)(12) of
S. 1679, the Senate Health, Education, Labor, and Pensions (HELP) Committee’s health reform bill.
There the reference solely to Subpart 1 made sense, because section 133(a)(2) & (a)(7) of S. 1679
had consolidated Subparts 2 and 3 of Part A into Subpart 1, leaving Subpart 1 as the only remaining
substantive subpart in Part A. By contrast, in the PHSA as amended by PPACA this no longer
makes sense, since, as explained above, PPACA leaves two—not one—substantive subparts in
Part A. Further evidence that these amendments were imported into PPACA without sufficient
attention to the other changes in PPACA is that PPACA § 1563(c)(11)—just like section 133(a)(11)
of S. 1679—redesignates Subpart 4 of Part A as Subpart 2. Again, this made sense in S. 1679,
which had consolidated all of the substantive subparts of Part A into Subpart 1, but no longer makes
sense under PPACA, which consolidated the substantive subparts of Part A into Subparts | and II.

PPACA § 1563(c)(12) should be interpreted in a manner that is consistent with PPACA § 1563(a),
namely as preserving the current and long-standing statutory structure and exempting separate
dental and vision plans from the substantive requirements of Part A (and the parallel provisions of
ERISA and the Code). Alternatively, the portions of PPACA § 1563(c)(12) that duplicate PPACA

§ 1563(a)—which would include all except the renumbering of the exception as PHSA § 2722 and
redesignating subsections (b) through (e) as (a) through (d)—should be disregarded as unnecessary

"2 Also, at the point in PPACA where these amendments appear, PHSA § 2721 had temporarily been renumbered as
PHSA § 2735, and was only somewhat later renumbered as PHSA § 2722, Since that renumbering was only
temporary, we disregard it in this memorandum.

'3 Cf. PHSA § 2762(c), ERISA § 715(a), and Code § 9815(a), as added by PPACA § 1563(c)(15), (e) and (f)
gimporting Part A rules).

“The only additional amendment that PPACA § 1563(c)(12) makes is to renumber PHSA § 2721 as PHSA § 2722.





-4- May 18, 2010

(and erroneous) surplus Ianguage.15

3. Summary

In conclusion, PPACA should be interpreted as continuing to exempt separate dental and vision
plans from the substantive requirements under Part A of Title XXVII of the PHSA, and the parallel
provisions of ERISA and the Code, just as they were prior to enactment of PPACA. It appears that a
drafting error occurred, which can be explained by examining the legislative history of health reform
legislation. We believe it is ciear that Congress intended to continue the exemption of limited scope
dental and vision benefits provided under a separate policy or plan.

® See, e.g., U.S. v. Coatoam, 245 F.3d 553, 557-58 (6th Cir.), cert. denied, 122 S. Ct. 280 (2001) (drafting error in
cross-reference disregarded where it produced absurd resuit; structure of statute may be used to discern
Congressional intent).
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Appendix A

Current Organization of Parts A and B of PHSA Title XXVIi

Part A—Group Market Reforms
Subpart 1—Portability, Access, and Renewability Requirements
Sec. 2701. Increased portability through limitation on preexisting condition exclusions
Sec. 2702. Prohibiting discrimination against individual participants and beneficiaries
based on health status
Subpart 2—Other Requirements
Sec. 2704. Standards relating to benefits for mothers and newborns
Sec. 2705. Parity in mental health and substance use disorder benefits
Sec. 2706. Required coverage for reconstructive surgery following mastectomies
Sec. 2707. Coverage of dependent students on medically necessary leave of absence
Subpart 3—Provisions Applicable Only to Health Insurance Issuers
Sec. 2711. Guaranteed availability of coverage for employers in the group market
Sec. 2712. Guaranteed renewability of coverage for employers in the group market
Sec. 2713. Disclosure of information
Subpart 4—Exclusion of Plans; Enforcement; Preemption
Sec. 2721. Exclusion of certain plans
Sec. 2722, Enforcement
Sec. 2723. Preemption; state flexibility; construction
Part B—Individual Market Rules
Subpart 1—Portability, Access, and Renewability Requirements
Sec. 2741. Guaranteed availability of individual health insurance coverage to certain
individuals with prior group coverage
Sec. 2742. Guaranteed renewability of individual health insurance coverage
Sec. 2743. Certification of coverage
Sec. 2744. State flexibility in individual market reforms
Sec. 2745. Relief for high risk pools
Subpart 2—0Other Requirements
Sec. 2751. Standards relating to benefits for mothers and newborns
Sec. 2752. Required coverage for reconstructive surgery following mastectomies
Sec. 2753. Prohibition of health discrimination on the basis of genetic information
Sec. 2754. Coverage of dependent students on medically necessary leave of absence
Subpart 3—General Provisions
Sec. 2761. Enforcement
Sec. 2762. Preemption
Sec. 2763. General exceptions
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Appendix B

New Organization of Parts A and B of PHSA Title XXVII

Part A—Individual and Group Market Reforms
Subpart I—General Reform
Sec. 2701. Fair health insurance premiums
Sec. 2702. Guaranteed availability of coverage
Sec. 2703. Guaranteed renewability of coverage
Sec. 2704. Prohibition of preexisting condition exclusions or other discrimination based
on health status
Sec. 2705. Prohibiting discrimination against individual participants and beneficiaries
based on health status
Sec. 2706. Non-discrimination in health care
Sec. 2707. Comprehensive health insurance coverage
Sec. 2708. Prohibition on excessive waiting periods
Sec. 2709. Disclosure of information
Sec. 2709. Coverage for individuals participating in approved clinical trials.16
Subpart ll—Improving Coverage
Sec. 2711. No lifetime or annual limits
Sec. 2712. Prohibition on rescissions
Sec. 2713. Coverage of preventive health services
Sec. 2714. Extension of dependent coverage
Sec. 2715. Development and utilization of uniform explanation of coverage documents
and standardized definitions
Sec. 2715A. Provision of additional information
Sec. 2716. Prohibition of discrimination in favor of highly compensated individuals
Sec. 2717. Ensuring the quality of care
Sec. 2718. Bringing down the cost of health care coverage
Sec. 2719. Appeals process
Sec. 2719A. Patient protections
Sec. 2725. Standards relating to benefits for mothers and newborns
Sec. 2726. Parity in mental health and substance use disorder benefits
Sec. 2727. Required coverage for reconstructive surgery following mastectomies
Sec. 2728. Coverage of dependent students on medically necessary leave of absence
Subpart 2—Exclusion of Plans; Enforcement; Preemption
Sec. 2722. Exclusion of certain plans17
Sec. 2723. Enforcement
Sec. 2724. Preemption; state flexibility; construction

"% The designation of two sections as PHSA § 2709 appears to be a drafting error.

7 PHSA §§ 2721-2723 were renumbered twice in the Act, first as PHSA §§ 2735-2737, and second as PHSA

§§ 2722-2724, but the Act does not indicate that these sections should be moved to precede PHSA § 2725 in
Subpart ll. it appears that Congress intended for these sections to be out of numerical order with the rest of Part A.
Had these sections been moved, there would be no text left in the former Subpart 4 (redesignated as Subpart 2).
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Part B—Individual Market Rules
Subpart 1—Portability, Access, and Renewability Requirements
Sec. 2741. Guaranteed availability of individual health insurance coverage to certain
individuals with prior group coverage
Sec. 2742. Guaranteed renewability of individual health insurance coverage
Sec. 2743. Certification of coverage
Sec. 2744. State flexibility in individual market reforms
Sec. 2745. Relief for high risk pools
Subpart 2—O0Other Requirements
Sec. 2751. Standards relating to benefits for mothers and newborns
Sec. 2752. Required coverage for reconstructive surgery following mastectomies
Sec. 2753. Prohibition of health discrimination on the basis of genetic information
Sec. 2754. Coverage of dependent students on medically necessary leave of absence
Subpart 3—General Provisions
Sec. 2761. Enforcement
Sec. 2762. Preemption
Sec. 2763. General exceptions






